
Fact and Fiction of Defending Aviation Claims in the United States:
Some Basic Concepts
Frederick Alimonti
©Alimonti Law Office, PC
White Plains, New York 
July 2009
1. The NTSB will do the investigation, and there is nothing for me to do before they complete it.  
False.  An entity with an interest in the investigation should play an active part in it.  A carrier and a manufacturer should be entitled to “party” status.  This will allow access and input to the investigation, working groups, and draft reports.
A potentially responsible party should retain counsel familiar with NTSB practice to shepherd it through the process, including document reviews, interviews, hearings, and available “appeals” from the probable cause determination if necessary.
2. If the NTSB exonerates me, I have nothing to worry about in litigation.
False.  The NTSB probable cause determination is not admissible in litigation, and a plaintiff may freely pursue an entirely different theory of recovery.  Although the NTSB investigation may well provide guidance to the parties to litigation, it may have little or no place in the litigation itself.  If, for example, the NTSB were to attribute the accident to an underinsured entity, plaintiffs will likely look elsewhere for fault.
3. I am a wholly foreign corporation and I am not subject to jurisdiction in the US.
False.  Although jurisdiction is a complex multi-layered analysis, a foreign entity that benefits directly from doing business in the United States may well be subject to jurisdiction in the US.  The inquiry will, in fact, turn on whether the given defendant has a business relationship with a given state in the US.  Plaintiff will try to sue in a state in which he can obtain jurisdiction over a defendant AND obtain favorable law.
Also, in a Warsaw/Montreal case, jurisdiction will be available in the US if the ticket was sold in the US.  If an airline flies into the US, jurisdiction in the US is a certainty, although the actual state in which you may be sued may vary.
4. I am government owned, and therefore immune from suit in the US.
False.  Under the Foreign Sovereign Immunities Act (FSIA), you may still be sued in the US if you are engaged in an enterprise that is typical of the private sector (a “commercial” activity), e.g., selling aircraft or parts, operating an airline.  You are entitled to be sued in Federal Court and to be spared a jury trial.
5. There is no such a thing as US tort law.  
Generally True.  Each state, territory, etc. has its own law, and the difference from one state to another can be critical.  This is why a US defense lawyer may frequently recommend motions to change the place of trial – called “venue.”  A lawyer may also suggest a motion to dismiss the case entirely for lack of jurisdiction.  A capable plaintiff’s lawyer will choose a jurisdiction having favorable law in which he believes he can survive venue and jurisdictional motions.
6. If I am sued in the US, one state is as good/bad as any other.
False.  As noted above, varying states will have different approaches to the law that could be critical for a defendant.  Among them are: the extent to which the court will exert jurisdiction over a foreign defendant, whether defendants are jointly liable for fault, how a plaintiff’s comparative fault will limit or eliminate recovery, how collateral sources will be treated, and whether contractual disclaimers and limited warranties are enforceable.
Moreover, each state will have its own “choice-of-law” principles that will determine which law that court will apply to a case/claim.  Major Caution: DO NOT ASSUME THAT JUST BECAUSE YOU ARE IN A GIVEN STATE’S COURT, THAT STATE WILL APPLY ITS OWN LAW.
7. My confidential and proprietary documents are not subject to discovery or disclosure in a US court proceeding.
False.  Anything potentially relevant to the claim is likely discoverable.  If certain documents are proprietary or confidential, the court may impose a protective order to limit who may review the information.  Nonetheless, detailed design and technical drawings that would be valued by a competitor may be ordered disclosed to adversaries in litigation.
8. What I discuss with my corporate counsel is privileged and will not be discoverable in US litigation.
Partially True, but a dangerous assumption!  Only information related to obtaining legal advice is likely to be privileged.  You cannot insulate routine business communications from discovery by sharing them with counsel.  Mixed-purpose communications are likely to be at least partially discoverable.  It is always safest to approach an internal communication with the presumption that it will NOT be privileged.  If you want to try to assure privilege, restrict the communication to legal subjects and clearly mark it as privileged.  Moreover, do not share it outside of people in the company and only with those within the company that “need to know.”
9. Once a document is deleted, it’s not likely to resurface.
False.  Deleted documents have a strange tendency to resurface.  There may be hard copies, email copies, backup copies, and retrievable deleted copies – to name a few.  Moreover, improper attempts to delete a document may be proven in litigation and form the basis for sanctions – or worse.
10. I can clean up my files before litigation is initiated if I think a claim is likely.  This is a great time to get rid of poorly-drafted and speculative documents that incriminate the company.
False.  Once you are on notice of a potential claim, a duty to preserve documents likely arises.  It need not be in litigation yet.  Examples include a claim letter or just the happening of an incident.  These events may well trigger a “litigation hold.”  Failure to preserve documents can result in sanctions.  
Once a litigation hold is triggered, normal document retention/destruction procedures must be suspended to preserve potentially relevant documents.
11. My colleagues and I live and work in Europe.  We will not have to give depositions in the US or attend a trial there.
False.  As a general rule, once a court extends jurisdiction over a business, its employees must come to the US for trial and discovery.  However, attorneys often reach accommodations for the benefit of witnesses etc.  Nonetheless, relevant witnesses can be forced to attend depositions in the US in many, if not most, cases.
12. I will not have to disclose the details of my insurance coverage to the plaintiffs in US litigation.
False.  Insurance details are typically discoverable.  In fact, the policy itself often has to be produced to the plaintiffs.
13. If my experts, including employed experts like test pilots, engineers, etc., tell me that we are not at fault, I have nothing to worry about.
False.  Plaintiff will likely find an expert to rebut every point your own expert makes.  The best evidence in litigation is nearly always in the form of admissions and mistakes made by the other party.  Unless the court disqualifies an expert, there will likely be a “question of fact” that can “go to the jury.”
14. I am not likely to be subject to punitive damages.
True.  Although the cases awarding them become notorious, actual awards of punitive damages in aviation cases are quite rare.  They are not available in Warsaw/Montreal cases against airlines.
The general standard for punitive damages is willful, wanton, or reckless behavior.  Moreover, even if a given employee engages in this level of wrongful conduct, in many jurisdictions, punitive damages will not be awarded against the company unless itis complicit in the conduct or supports it on an upper management level.
15. Punitive damages are never insured or insurable in the US.
False.  This will vary from one jurisdiction to another.  In the majority of jurisdictions, punitive damages are not insurable, but not all.
16. The lawyer retained by my insurer works for the insurer and cannot be trusted to look after my interests.
False.  In nearly every jurisdiction in the US, the counsel retained by the insurer works for the assured.  This even extends to keeping secrets and confidences from the insurer if the assured so requests.
17. My case will likely settle.
True.  About 98% of cases settle.  But this can happen at any time in litigation, including after considerable expense and discovery and “on the eve of trial.”
For Informational Purposes Only – Not Legal Advice.  Please consult with counsel as to law and concepts applicable to your facts and circumstances.
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